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(A) If assistance is extended to such 
corporation, partnership, private orga-
nization, or sole proprietorship as a 
whole; or 

(B) Which is principally engaged in 
the business of providing education, 
health care, housing, social services, or 
parks and recreation; or 

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization, or sole proprietorship; or 

(4) Any other entity which is estab-
lished by two or more of the entities 
described in paragraph (u)(1), (2), or (3) 
of this section. 

(v) Responsible Departmental or DOE 
Official means the official of the De-
partment of Energy that has been as-
signed the principal responsibility for 
administration of the law extending 
Federal financial assistance. 

(w) Reviewing authority means the 
component of the Department dele-
gated authority by the Secretary to ap-
point, and to review the decisions of, 
administrative law judges in cases aris-
ing under this part. 

(x) Secretary means the Secretary of 
the Department of Energy. 

(y) The term United States includes 
the states of the United States, the 
District of Columbia, the Common-
wealth of Puerto Rico, the Virgin Is-
land, American Samoa, Guam, Wake 
Island, the Canal Zone, and all other 
territories and possessions of the 
United States, and the term State in-
cludes any one of the foregoing. 

(z) Headquarters means DOE offices 
located in Washington, D.C. 

[45 FR 40515, June 13, 1980, as amended at 68 
FR 51346, Aug. 26, 2003] 

§ 1040.4 Assurances required and 
preaward review. 

(a) Assurances. An applicant for Fed-
eral financial assistance to which this 
part applies shall submit an assurance 
on a form specified by the Director 
that the program or activity will be op-
erated in compliance with applicable 
subparts. Such assurances are to in-
clude provisions which give the United 
States a right to seek judicial enforce-
ment. 

(b) Duration of obligation. (1) In the 
case of Federal financial assistance ex-
tended in the form of real property or 
to provide real property or structure 
on the property, the assurance obli-
gates the recipient or, in the case of a 
subsequent transfer, the transferee, for 
the period during which the real prop-
erty or structures are used for the pur-
pose for which Federal financial assist-
ance is extended or for another purpose 
involving the provision of similar serv-
ices or benefits. 

(2) In the case of Federal financial as-
sistance extended to provide personal 
property, the assurance obligates the 
recipient for the period during which it 
retains ownership or possession of the 
property. 

(3) In all other cases, the assurance 
obligates the recipient to all terms and 
conditions contained in the certificate 
of assurance for the period during 
which Federal financial assistance is 
extended. 

(c) Covenants. Where Federal finan-
cial assistance is provided in the form 
of real property, structures, improve-
ments on or interests in the property, 
or in the case where Federal financial 
assistance is provided in the form of a 
transfer of real property or interest in 
the property from the Department: 

(1) The instrument effecting or re-
cording this transfer is to contain a 
covenant running with the land to as-
sure nondiscrimination for the period 
during which the real property is used 
for a purpose for which the Federal fi-
nancial assistance is extended or for 
another purpose involving the provi-
sion of similar services or benefits; or 

(2) Where no transfer of property is 
involved or imposed with Federal fi-
nancial assistance, the recipient shall 
agree to include the covenant described 
in paragraph (c)(1) of this section in 
the instrument effecting or recording 
any subsequent transfer of the prop-
erty. 

(3) Where Federal financial assist-
ance is provided in the form of real 
property or interest in the property 
from the Department, the covenant is 
to also include a condition coupled 
with a right to be reserved by the De-
partment to revert title to the prop-
erty in the event of a material breach 
of the covenant. If a transferee of real 
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property manages to mortgage or oth-
erwise encumber the real property as 
security for financing construction of 
new or improvement of existing facili-
ties on the property for the purpose for 
which the property was transferred, 
the Director may, upon request of the 
transferee and, if necessary to accom-
plish such financing and upon such 
conditions, as he or she deems appro-
priate, agree to forbear the exercise of 
the right to revert title for so long as 
the lien of the mortgage or other en-
cumbrance remains effective. 

(d) Assurances from government agen-
cies. In the case of any application from 
any department, agency or office of 
any State or local government for Fed-
eral financial assistance for any speci-
fied purpose, the assurance required by 
this section is to extend to any other 
department, agency, or office of the 
same governmental unit. 

(e) Assurance from academic and other 
institutions. (1) In the case of any appli-
cation for Federal financial assistance 
for any purpose to an academic institu-
tion, the assurance required by this 
section is to extend to admission prac-
tices and to all other practices relating 
to the treatment of students. 

(2) The assurance required with re-
spect to an academic institution, de-
tention or correctional facility, or any 
other institution or facility, insofar as 
the assurance relates to the institu-
tion’s practices with respect to admis-
sion or other treatment of individuals 
as students, patients, wards, inmates, 
persons subject to control, or clients of 
the institution or facility or to the op-
portunity to participate in the provi-
sion of services, disposition, treatment, 
or benefits to such individuals, shall be 
applicable to the entire institution or 
facility. 

(f) Continuing Federal financial assist-
ance. Any State or State agency apply-
ing for continuing Federal financial as-
sistance subject to this part shall, as a 
condition for the extension of such as-
sistance: 

(1) Provide a statement that the pro-
gram or activity is (or, in the case of a 
new program or activity, will be) con-
ducted in compliance with applicable 
subparts; and 

(2) Provide for such methods of ad-
ministration as are found by the Direc-

tor or a designee to give reasonable as-
surance that the primary recipient and 
all other recipients of Federal financial 
assistance under such program will 
comply with this part. 

(g) Assistance for construction. Where 
the assistance is sought for the con-
struction of a facility, or a part of a fa-
cility, the assurance is to extend to the 
entire facility. If a facility to be con-
structed is part of a larger system, the 
assurance is to extend to the larger 
system. 

(h) Pre-award review. Prior to and as 
a condition of approval, all applica-
tions for Federal financial assistance 
are to be reviewed by the appropriate 
Civil Rights Department official who is 
to make a written determination of the 
applicant’s compliance with this part. 
The basis for such a determination is 
to be the submission of the assurance 
of compliance as specified in paragraph 
(a) and a review of data to be sub-
mitted by the applicant as specified by 
the Director. For purposes of this sub-
section, the appropriate departmental 
official at headquarters level is the Di-
rector, FAPD, Office of Equal Oppor-
tunity, and at the regional level it is to 
be the Civil Rights Officer delegated by 
the Director as having review author-
ity for determining compliance with 
requirements of this part. Where a de-
termination of compliance cannot be 
made from this data, DOE may require 
the applicant to submit necessary addi-
tional information and may take other 
steps necessary to make the deter-
mination of compliance. Such other 
steps may include, for example, com-
municating with local government offi-
cials or protected class organizations 
and field reviews. Any agreement to 
achieve voluntary compliance as a re-
sult of a preaward review shall be in 
writing. In the case of Title VI, the Di-
rector will notify the Assistant Attor-
ney General of instances of probable 
noncompliance determined as the re-
sult of application reviews. The oppor-
tunity for a hearing as provided under 
§ 1040.113 is applicable to this section. 

[45 FR 40515, June 13, 1980, as amended at 68 
FR 51346, Aug. 26, 2003] 
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